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for their accomplishment, will be
taken within a reasonable time to con-
form with applicable criteria under
paragraphs (d) (2) through (4) of this
section.

(e) Decision. EPA will issue for publi-
cation in the FEDERAL REGISTER a no-
tice announcing its decision to grant or
deny, in whole or in part, a Governor’s
request for a waiver from some or all of
the requirements of this subpart E
within 30 days after the close of the
comment period or within 30 days fol-
lowing a public hearing, whichever is
applicable. The notice will include the
Agency’s reasons and rationale for
granting or denying the Governor’s re-
quest. The 30-day period may be ex-
tended if mutually agreed upon by EPA
and the State.

(f) Modifications. When any substan-
tial change is made in the administra-
tion or enforcement of a State program
for which a waiver was granted under
this section, a responsible official in
the lead agency shall submit such
changes to EPA.

(g) Reports. The lead agency in each
State that has been granted a waiver
by EPA from any requirement of sub-
part E of this part shall submit a re-
port to the Regional Administrator for
the Region in which the State is lo-
cated at least once every 12 months to
include the following information:

(1) A summary of the State’s imple-
mentation and enforcement activities
during the last reporting period relat-
ing to provisions waived under this sec-
tion, including enforcement actions
taken.

(2) Any changes in the administra-
tion or enforcement of the State pro-
gram implemented during the last re-
porting period.

(3) Other reports as may be required
by EPA to carry out effective oversight
of any requirement of this subpart E
that was waived under this section.

(h) Owversight. EPA may periodically
evaluate the adequacy of a State’s im-
plementation and enforcement of and
resources devoted to carrying out re-
quirements relating to the waiver. This
evaluation may include, but is not lim-
ited to, site visits to local education
agencies without prior notice to the
State.
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(i) Informal conference. (1) EPA may
request that an informal conference be
held between appropriate State and
EPA officials when EPA has reason to
believe that a State has failed to:

(i) Substantially comply with the
terms of any provision that was waived
under this section.

(ii) Meet the criteria under paragraph
(d) of this section, including the failure
to carry out enforcement activities or
act on violations of the State program.

(2) EPA will:

(i) Specify to the State those aspects
of the State’s program believed to be
inadequate.

(ii) Specify to the State the facts
that underlie the belief of inadequacy.

(3) If EPA finds, on the basis of infor-
mation submitted by the State at the
conference, that deficiencies did not
exist or were corrected by the State, no
further action is required.

(4) Where EPA finds that deficiencies
in the State program exist, a plan to
correct the deficiencies shall be nego-
tiated between the State and EPA. The
plan shall detail the deficiencies found
in the State program, specify the steps
the State has taken or will take to
remedy the deficiencies, and establish
a schedule for each remedial action to
be initiated.

(j) Rescission. (1) If the State fails to
meet with EPA or fails to correct defi-
ciencies raised at the informal con-
ference, EPA will deliver to the Gov-
ernor of the State and a responsible of-
ficial in the lead agency a written no-
tice of its intent to rescind, in whole or
part, the waiver.

(2) EPA will issue for publication in
the FEDERAL REGISTER a notice that
announces the rescission of the waiver,
describes those aspects of the State’s
program determined to be inadequate,
and specifies the facts that underlie
the findings of inadequacy.

[562 FR 41846, Oct. 30, 1987, as amended at 70
FR 59889, Oct. 13, 2005]

§763.99 Exclusions.

(a) A local education agency shall
not be required to perform an inspec-
tion under §763.85(a) in any sampling
area as defined in 40 CFR 763.103 or ho-
mogeneous area of a school building
where:
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(1) An accredited inspector has deter-
mined that, based on sampling records,
friable ACBM was identified in that ho-
mogeneous or sampling area during an
inspection conducted before December
14, 1987. The inspector shall sign and
date a statement to that effect with his
or her State of accreditation and if ap-
plicable, accreditation number and,
within 30 days after such determina-
tion, submit a copy of the statement to
the person designated under §763.84 for
inclusion in the management plan.
However, an accredited inspector shall
assess the friable ACBM under §763.88.

(2) An accredited inspector has deter-
mined that, based on sampling records,
nonfriable ACBM was identified in that
homogeneous or sampling area during
an inspection conducted before Decem-
ber 14, 1987. The inspector shall sign
and date a statement to that effect
with his or her State of accreditation
and if applicable, accreditation number
and, within 30 days after such deter-
mination, submit a copy of the state-
ment to the person designated under
§763.84 for inclusion in the manage-
ment plan. However, an accredited in-
spector shall identify whether material
that was nonfriable has become friable
since that previous inspection and
shall assess the newly-friable ACBM
under §763.88.

(3) Based on sampling records and in-
spection records, an accredited inspec-
tor has determined that no ACBM is
present in the homogeneous or sam-
pling area and the records show that
the area was sampled, before December
14, 1987 in substantial compliance with
§763.85(a), which for purposes of this
section means in a random manner and
with a sufficient number of samples to
reasonably ensure that the area is not
ACBM.

(i) The accredited inspector shall
sign and date a statement, with his or
her State of accreditation and if appli-
cable, accreditation number that the
homogeneous or sampling area deter-
mined not to be ACBM was sampled in
substantial compliance with §763.85(a).

(ii) Within 30 days after the inspec-
tor’s determination, the local edu-
cation agency shall submit a copy of
the inspector’s statement to the EPA
Regional Office and shall include the
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statement in the management plan for
that school.

(4) The lead agency responsible for
asbestos inspection in a State that has
been granted a waiver from §763.85(a)
has determined that, based on sam-
pling records and inspection records,
no ACBM is present in the homo-
geneous or sampling area and the
records show that the area was sam-
pled before December 14, 1987, in sub-
stantial compliance with §763.85(a).
Such determination shall be included
in the management plan for that
school.

(5) An accredited inspector has deter-
mined that, based on records of an in-
spection conducted before December 14,
1987, suspected ACBM identified in that
homogeneous or sampling area is as-
sumed to be ACM. The inspector shall
sign and date a statement to that ef-
fect, with his or her State of accredita-
tion and if applicable, accreditation
number and, within 30 days of such de-
termination, submit a copy of the
statement to the person designated
under §763.84 for inclusion in the man-
agement plan. However, an accredited
inspector shall identify whether mate-
rial that was nonfriable suspected
ACBM assumed to be ACM has become
friable since the previous inspection
and shall assess the newly friable ma-
terial and previously identified friable
suspected ACBM assumed to be ACM
under §763.88.

(6) Based on inspection records and
contractor and clearance records, an
accredited inspector has determined
that no ACBM is present in the homo-
geneous or sampling area where asbes-
tos removal operations have been con-
ducted before December 14, 1987, and
shall sign and date a statement to that
effect and include his or her State of
accreditation and, if applicable, accred-
itation number. The local education
agency shall submit a copy of the
statement to the EPA Regional Office
and shall include the statement in the
management plan for that school.

(7) An architect or project engineer
responsible for the construction of a
new school building built after October
12, 1988, or an accredited inspector
signs a statement that no ACBM was
specified as a building material in any
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construction document for the build-
ing, or, to the best of his or her knowl-
edge, no ACBM was used as a building
material in the building. The local edu-
cation agency shall submit a copy of
the signed statement of the architect,
project engineer, or accredited inspec-
tor to the EPA Regional Office and
shall include the statement in the
management plan for that school.

(b) The exclusion, under paragraphs
(a) (1) through (4) of this section, from
conducting the inspection under
§763.85(a) shall apply only to homo-
geneous or sampling areas of a school
building that were inspected and sam-
pled before October 17, 1987. The local
education agency shall conduct an in-
spection under §763.85(a) of all areas in-
spected before October 17, 1987, that
were not sampled or were not assumed
to be ACM.

(c) If ACBM is subsequently found in
a homogeneous or sampling area of a
local education agency that had been
identified as receiving an exclusion by
an accredited inspector under para-
graphs (a) (3), (4), (b) of this section, or
an architect, project engineer or ac-
credited inspector under paragraph
(a)(7) of this section, the local edu-
cation agency shall have 180 days fol-
lowing the date of identification of
ACBM to comply with this subpart E.

APPENDIX A TO SUBPART E OF PART
763—INTERIM TRANSMISSION ELEC-
TRON MICROSCOPY ANALYTICAL
METHODS—MANDATORY AND NON-
MANDATORY—AND MANDATORY SEC-
TION TO DETERMINE COMPLETION OF
RESPONSE ACTIONS

1. Introduction

The following appendix contains three
units. The first unit is the mandatory trans-
mission electron microscopy (TEM) method
which all laboratories must follow; it is the
minimum requirement for analysis of air
samples for asbestos by TEM. The manda-
tory method contains the essential elements
of the TEM method. The second unit con-
tains the complete non-mandatory method.
The non-mandatory method supplements the
mandatory method by including additional
steps to improve the analysis. EPA rec-
ommends that the non-mandatory method be
employed for analyzing air filters; however,
the laboratory may choose to employ the
mandatory method. The non-mandatory
method contains the same minimum require-
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ments as are outlined in the mandatory
method. Hence, laboratories may choose ei-
ther of the two methods for analyzing air
samples by TEM.

The final unit of this Appendix A to sub-
part E defines the steps which must be taken
to determine completion of response actions.
This unit is mandatory.

1I. Mandatory Transmission Electron
Microscopy Method

A. Definitions of Terms

1. Analytical sensitivity—Airborne asbestos
concentration represented by each fiber
counted under the electron microscope. It is
determined by the air volume collected and
the proportion of the filter examined. This
method requires that the analytical sensi-
tivity be no greater than 0.005 structures/
cm3.

2. Asbestiform—A specific type of mineral
fibrosity in which the fibers and fibrils pos-
sess high tensile strength and flexibility.

3. Aspect ratio—A ratio of the length to the
width of a particle. Minimum aspect ratio as
defined by this method is equal to or greater
than 5:1.

4. Bundle—A structure composed of three
or more fibers in a parallel arrangement
with each fiber closer than one fiber diame-
ter.

5. Clean area—A controlled environment
which is maintained and monitored to assure
a low probability of asbestos contamination
to materials in that space. Clean areas used
in this method have HEPA filtered air under
positive pressure and are capable of sus-
tained operation with an open laboratory
blank which on subsequent analysis has an
average of less than 18 structures/mm?2 in an
area of 0.057 mm?2 (nominally 10 200-mesh grid
openings) and a maximum of 53 structures/
mm? for any single preparation for that same
area.

6. Cluster—A structure with fibers in a ran-
dom arrangement such that all fibers are
intermixed and no single fiber is isolated
from the group. Groupings must have more
than two intersections.

7. ED—Electron diffraction.

8. EDXA—Energy dispersive X-ray anal-
ysis.

9. Fiber—A structure greater than or equal
to 0.5 ym in length with an aspect ratio
(length to width) of 5:1 or greater and having
substantially parallel sides.

10. Grid—An open structure for mounting
on the sample to aid in its examination in
the TEM. The term is used here to denote a
200-mesh copper lattice approximately 3 mm
in diameter.

11. Intersection—Nonparallel touching or
crossing of fibers, with the projection having
an aspect ratio of 5:1 or greater.

12. Laboratory sample coordinator—That per-
son responsible for the conduct of sample
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